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Legal Aid Queensland (LAQ) appreciates the opportunity to make a submission to the Australian Human Rights Commission inquiry into the treatment of individuals suspected of people smuggling offences who say that they are children.  

We note the terms of reference and respond as follows:  

a. Assessments of the ages of the individuals of concern made by or on behalf of the Commonwealth for immigration purposes, including by any ‘officer’ as defined by section 5 of the Migration Act 1958 (Cwth);

Any approach using Migration officers to assess age should be carefully managed, particularly in instances where the age assessment process includes focused age interviews.  If such an interview is conducted by an officer under the Migration Act 1958 (Cwth) (migration officer) there is no obligation for the officer to caution the individual of concern about answering questions.  The answers that are provided in the course of these interviews may have a direct impact on whether the individual is later charged with a criminal offence.  To ensure that the rights of an individual of concern are protected, it is essential that they receive full advice in relation to the legal consequences of answering age related questions.

Information has been provided to LAQ by other practitioners working in the people smuggling arena that interviews conducted by migration officers , ostensibly to determine immigration issues/refugee status, are being relied upon by the Commonwealth Director of Public Prosecutions (CDDP) in age determination hearings.  

It is submitted that, given that legal aid is not available for assistance during an interview, it is essential that any person of concern have access to legal advice from an appropriately skilled criminal lawyer before an aged focused interview is conducted.  The need for legal advice before interview by migration officers is even more critical in the light of the fact that an interview by a migration officer has been admitted as evidence in criminal proceedings (see R v Daud [2011] WADC 175).   
It is noted that a requirement for cautioning was included when the Australian Government announced an intention for the Australian Federal Police to carry out age focused interviews in July of this year. 

b. Assessments of the ages of the individuals of concern during the course of the investigations of the people smuggling or related offences of which they were suspected;

It is submitted that the currently utilised wrist x-ray technique is unreliable as the only or predominant tool in determination of the age of an individual of concern.  The unreliability of the wrist x-ray technique arises from what is an incorrect application of the material contained in Greulich & Pyles', Radiographic Atlas of Skeletal Development of Hand and Wrist, the most important point being that the Atlas itself was never  designed to be used to definitively determine the age of a subject. The purpose of the Atlas was to estimate the skeletal age of growing children of a known chronological age.  It makes no reference to determining an unknown chronological age from skeletal maturity.  A good deconstruction of the issues associated with the use of the Atlas can be found in the judgment of Bowden DCJ in the case of R v Daud [2011] WADC 175. 
However, the use of the technique should not be abandoned completely.  Wrist x-rays have in the past been able to facilitate the speedy repatriation of children to Indonesia in cases where their x-ray’s showed clear skeletal immaturity.  For this reason the wrist x-ray technique may still have a valuable roll in determining the status of a person as a child.  However, they should at not be relied upon as sufficient by themselves to establish an individual as being an adult. 

This approach is supported by the “benefit of the doubt principle” noted in the discussion paper.  If a wrist x-ray reveals that an individual is potentially a juvenile then, applying the benefit of the doubt principal, in the absence of other evidence tending to prove that the individual is an adult, the x-ray results may be sufficient information for the person to be deemed to be a juvenile and removed from Australia without being charged.  

However, if the X-ray is either inconclusive or supports the assertion that the individual is in fact an adult the unreliability of the wrist x-ray technique supports this information being treated as no more than a flag of the need to further investigate and gather further evidence relevant to the question of age.

It is submitted that this type of approach is essential to ensure that individuals of concern are not incorrectly identified as adults.

Additionally, investigators should ensure that if an individual of concern asserts their intention not to answer questions, this assertion is respected.  This is particularly relevant in the case of juvenile people smugglers where the individuals are particularly vulnerable due to their age, the environment in which they find themselves (i.e. being questioned in custody by police officers in a foreign country) and language barriers.

It has been the experience of LAQ that when individuals are questioned and they indicate that they do not wish to proceed with questioning, questioning is still pursued.  Given the vulnerability of the individual, questions are often answered despite prior assertion of an intention to remain silent.

c. Assessments of the ages of the individuals of concern for the purpose of decisions concerning the prosecution of the people smuggling or related offences of which they were suspected;

LAQ supports the current approach of individuals who are identified as being under age to be repatriated to Indonesia, rather than prosecuted for offences.  We note that this is an exercise of discretion on behalf of the Commonwealth and submit that it is currently being exercised fairly and appropriately. 

In relation to points a, b and c, it is also important to remember that arguably the prosecuting authority has the onus of proving age.  Currently, there appears to exist an informal reversal of the onus of proof where a person’s status as a juvenile is in issue.   The prosecuting authority simply charges the individual as an adult and then the defence is forced into a position where they are required to conduct enquiries and gather evidence to prove that the individual is in fact a child.

It is submitted that a more appropriate approach, consistent with the obligations on the defence and prosecution, would be for prosecuting authorities to be in possession of material that is sufficient to determine age to the requisite standard before charges are laid.
d.
Decisions concerning whether, and the processes and procedures used, to:

i. facilitate contact between parents/guardians and the individuals of concern; and

ii. contact and obtain information relevant to age assessment from parents/guardians of the individuals of concern;

LAQ supports improved information sharing between Australian authorities and the Indonesian Consulate to facilitate contact between parents and guardians and the individuals of concern.

Improved information sharing will also assist in allowing Legal representatives in Australia to obtain proof of age documents more quickly.

d. The preparation for and the conduct of legal proceedings in which evidence concerning the ages of the individuals of concern was, or was intended to be, adduced; 

See response to a and b.  
Additionally, LAQ has observed significant delays in the conduct of proceedings where age is an issue.  For example, in one case an individual was held in what was described by him as the “children’s area” of immigration detention for a period of approximately 3 months.  He was then charged, refused bail and placed in the mainstream adult section of Arthur Gorrie Correctional Centre for approximately 9 months.  At the end of this 9 month period the charges against this individual were discontinued and he was repatriated to Indonesia.

Two issues arise out of this example.  Firstly, the delay in bringing people smuggling matters before a court is of ongoing concern.  Secondly, and of more concern, in this case no regard was had to the concern held by immigration authorities about this individual’s age. The concern was identified while the individual was being held in immigration detention, but appears to have been disregarded as soon as the individual was charged and remanded into Corrective Services custody.

e. The detention, including the determinations of the places of detention and the conditions of detention, of the individuals of concern;

There have been instances of individuals of concern who are subsequently found to be children, being charged and refused bail and being held in adult correctional facilities.  This breaches the United Nations Convention on the Rights of the Child as the children in question have not been treated in a manner that takes into account their age.

This issue has been addressed to some extent recently through the announcement made by the CDPP that they would not oppose bail where the age of an individual is in dispute.

f. The provision of guardians or other responsible adults to ensure that the interests of the individuals of concern, including with respect to age assessment, were protected;

Section 23 K of the Crimes Act 1914 (Cwth) provides for the presence of an Interview Friend when an investigating official believes an individual to be under 18 years of age.

However, this does not extend to age assessment interviews conducted prior to charge.  It is of pivotal importance in guarding the legal rights of an individual of concern that an interview friend be present at any age assessment process which requires the individual to answer questions relating to their age or circumstances.  Their answers will ultimately bear directly on whether or not they face criminal charges.

g. The provision to the individuals of concern of legal advice, assistance and representation, including with respect to age assessment.
The provision of legal advice prior to any age assessment procedure is of vital importance, particularly given the utilisation of interviews with immigration officers by the CDPP in relation to age determination hearings.
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